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Ms. Jennifer J. Johnson

Secretary, Board of Governors

Federal Reserve System

20" Street and Constitution Avenue
- Washington, D.C. 20551

Re: Comment on Proposal — Regulation Z - Truth-in-Lending [R-1417]
Dear Ms. Johnson:

First State Bank appreciates the opportunity to comment on the Federal Reserve Board’s
proposed amendments to Regulation Z relating to an ability to repay standard for -
consumer mortgage loans.

First State Bank (FSB) is a locally owned, community bank with branches in Scottsbluff
and Gering, Nebraska and Colorado Springs, Colorado. One of the primary ways that
FSB scrves its customers is by offering personal mortpage loans that arc competitively
priced and conveniently provided to the individuals in our communities. The bulk of
F5B’s consumer mortgage loans are originated in our Nebraska trade area, which
includes the counties of Scotts Blu{" f, Sioux, Banner and Morrlll in the spmsely populated.
western part of the state,

Originating a Qualified Morigage Should Be a Safe Harbor

The Dodd-Frank Act creates expanded remedies for violations of Section 129C of the
Truth-in-Lending Act. Specifically, a consumer can recover “special” statutory damages
in addition 10 actual damages, the statute of limitations is extended to three years, and a
consuner c¢an assert a violation of the statute as a defense to foreclosure. This defense has
no time limil.. Because of this increased exposure to liability, FSB believes that a -
qualified morigage should operate as a safe harbor to provide creditors with some degree
of tegal certainty. A qualified mortgage cannot include risky features such as negative
amortization, interest-only payments or balloon payments and the amount of points and
fees is limited. Consumers will be protecled from these risks and from larpe fees if
creditors originate qualified mortgages. In exchanpe, creditors should be provided Wlﬂ'l a
reduu:d risk of llablhty md an incentive 1o make quﬂhﬁed 11101'tgages
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. The alternative to the safe harbor approach isa presumptlon of complrance (Altematwe SERAEI

o Two) This approach 1s: bas1cally the equlvalent of the general ability to repay standard
~and thus does not offer a meamngﬁll alternative. In addition, Alternative Two requires a

£ credlto}: to consider more factors n: makmg its underwrltmg dec151on FSB believes thrs PRI

approach is counter-intuitive. It invites a creditor to exercise more discretion when-

. making a credit demsron and then leaves the ered1tor s decision wu:le open to challenge..

R Definmg a “Qual:fied Mortgagc”

o _Under the proposed rules a’ quahﬁed mortgage” is a loan for Wthll among other thmgs S
" the creditor considers an apphcant S monthly debt—to-mcome ratio or re51dual income.
- The Board does not propose a quantitative standard for the debt-to- -income ratioor. .-
S remdual income. The Board solicits comment on this approach, FSB agrees that the R

“Board should not impose a numerical standard or limitation. Unclerwrmng a loan

~ involves weighing a variety of factors. Often compensating factors can mitigate a lngh

- debt-to-income ratio or low residual income. FSB believes that creditors should be -
- allowed to exercise discretion and weigh nsks Spec1ﬁc numerlcal llmrts could restnct

e cred1t avallablhty for our customers

L The Proposed Deﬁnltlon of a “Rural” Area Is Too Narrow i

o - One of the ways that a credltor can comply w1th the ablhty to Tepay requrrement is by

- originating a balloon ‘payment qualified mortgage. This exception applies only to
- creditors that operate in a predommantly rural or underserved area. We believe that, as.-
~ proposed, this exceptmn is narrower than reqmred by the Dodd-Frank Act. Ifthe
g _deﬁmtron remams lm:uted 1t w1ll restnct our abrllty to serve our customers

. _As noted above, FSB orlgmates a large number of our consumer home loans in Scotts
~ Bluff County. We would not be allowed to-originate balloon payment qualified - _
- mortgages under the proposed rules because Scottsbluff is a micropolitan statistical area..

The proposal states that the exception was evrdently meant to accommodate community -

-banks that originate ] balloon loans to hedge against interest rate risk.” Many of our

- - customers are ﬂnancrally conservative and do not want an adJustable rate mortgage. By'
- making shorter-term, fixed-rate balloon loans we are able to serve our. customer’s needs- -
“and protect the bank agamst interest rate risk. If community banks in our area are unable L

o make balloon loans due to the limited definition of “rural” and our big bank .
. competitors are. exclucled &om that market as well there will be no local ent1ty avallable

o _to serve our customers

' FSB believes that the deﬁmtron of a “rural” area should be based on populatlon densrty
as determined by the United States Census Bureau. Ifa threshold of 75 persons per

- square mile were used, the vast majority of Nebraska counties would qualify as “rural® -

. areas. Only the metropolitan centers in: Salpy, Lancaster, Hamﬂton, Douglas and Dakcta e

- Counties would be considered urban. We believe populatlon density offers amore -
" accurate and practical definition of a. “rural” area '



_Total Annual Remdentxal Mortgage Loan Orlgmatlons for Quahﬁed Credltors

_In order to quahfy for the balloon payment quahﬁed mortgage except1on a credrtor must'f-
have total annual residential mortgage Joan originations that do not exceed a limit set by
_the Board. The proposal seeks comment on (1) whether total annual originations should -
“be measured by number. of loans or: by aggregate dollar volume and (2) the appropnate :
o threshold under elther measure. o :

FSB belleves that the threshold Should be based on orlgmatlons as measured by the i
; number of loans orlgmated We feel this would. allow us to focus on serving more
- customers rather than lookmg sunply at the dollar amount borrowed During the last five-_ '
years, FSB averaged 153 consumer mortgage loan’ originations per year. This includes
loans sold to secondary market investors. FSB consider itself a typical community bank.
- A reasonable threshold based on our relat1vely small volume would be’ 250 ongmatlons .

L ~per year

Retentmn of Balloon-Payment Loans in Portfoho

B To quahfy for the balloon payment quahﬁed mortgage exception, a credltor must retain

e the balloon loans in portfoho ‘FSB routinely keeps the balloon payment consumer

mortgage loans it originates in portfolio. The Board has proposed two alternative versions
- of this requirement. Alternative One provides that a creditor must not sell any balloon
* payment loan on or after the effective date of the final rule. Alternative Two limits the
period during which the creditor must not have sold any balloon payment loan to the
' preceding and current calendar years. FSB agrees that Alternative One does not represent
‘apractical solutlon As the proposal notes, “once a creditor sold even one balloon-
" payment loan after the effective date; it would become permanently ineligible for the L
" exception.” FSB believes that Altematwe Twa represents a more leclllSUC Leqm_rement 8

' that would be hased on the Lredlmr g reeent ori gmatmus

. The Bourd. asks whether under elther alternatwe it should reeogmze some de. minimis.

| number of transfers that could be made without losing eligibility for the exception. Tl1c T

~ proposal suggestb two per ealendar year as ade miniinis dmount FSB agrees with th.lS
approach : :

. ' Roﬁnancmg Non-Slandard Mtlrtgages

Tlle Dodd-Frank Act prov1des for an exeeptmn to tbe ablllty to Iepay standard ifa
creditor rcﬂnaneeb a non-standard mortgage into a standard mortpage. As propoacd this -

" exception applies only if the consumer applies for the standard mortgage before the ncm__u Lo

+ standard mortgage is ‘recast, FSB believes this requuement is too restrigtive, The
underlying goal is to help consumers who have potten themselves {nto laanb with nsky
. features 10 refinance those loans i into, a more stable product; Often, consumers are :
“ unaware of. the features. that lead topayment shock until it is too: late. We believe that

o . consumers. sl1ould be allowed to apply for the standard loan atter the non~atandard lt)arl N v' |



_ has recast ‘The Board should exercise 1ts Iegai authonty to- make adjustments to the -
- Truth-m—Lendlng Act to perrmt streamlmed refmancmgs even after a Ioan 18 recast

The__d_eﬁmt_lon of a non—stan_dard mortgage mc}udes (1) an adjustable-rate mortgage _
with an introductory fixed interest rate for a period of one year or longer, (2} an mterest—
only loan and (3} a negatwe amortization ioan These loan types feature terms that can
lead to payment shock during the life of the loan or put the borrower in a worse financial
.- position than when the loan was onglnated The proposal’ seeks comment on, whether 5 1' S
balloon payment 1oan5 should be added to the deﬁmtron of non-standard mortgages

B _FSB ’oeheves that balIoon payment loans shouid not be 1neluded in the deﬁmtlon beeause .
COnsumers are generally well aware of the balloon payment feature in a loan. We clearly
explain this provision to.our customers. Durmg the life of a balloon payment loan, the
borrower often makes regular payments that reduce the principal’ balance. FSB believes .

_ that balloon payment loans do not make it more hkely that a consumer will default, When"i .
compared to anns currently w1thln the deﬂmtron of a non standar mortgage e

In order to quahfy for the exoeptlon for reﬁnanomg non—standard mortgages a eredltor i
must consider whether the standard rnortgage will prevent a “likely default” by the -
consumer. The proposal seeks comment on whether additional guidance is needed to
define the term “likely default.” This is a hlghly subjective term. FSB asks the Board to
prov1de a deﬁmtlon and gutdanee as to what c1rcumstances constltute “hkely default s

o : 'Deﬁnltlon of Pomts and Fees

The Dodd-F rank Act deﬁnes a quailﬁed rnortgage” to mclude a hrmtatton on pomts and
fees. charged by the creditor. Generally, points and fees may not exceed 3% of the total
loan amount. The proposed definition of “points and fees” would include all .

: 'compensatlon paid directly or indirectly by a consumer or creditor to a mortgage

. originator. A loan originator’s base salary- would be exeluded from the definition of

- points and fees, however any honus tred to the num‘oer or amount of covered transactlons
' .orlgmated would be 1r1c1uded

FSB’s commission program is similar to the program descrtbed in the third example in
_ the proposed commentary, Our loan orlgmators do not receive any bonus until their loan
~volume reaches a threshold amount. Originators are then paid a bonus on the loan volurne
' that exceeds that threshold. FSB would be required to include some bonuses paid to our - '

- loan originators in points and fees, and exclude others. We would have to introduce a -

- tracking system to monitor the dollar volume of loans originated by each loan officer on a
daily basis. This increases our regulatory burden. Secondly, the bonus would affect the
points and fees lnmtatlon for some customers but would not affect it for others. How does
 this serve the customer?: The loan amount granted to the first customer per month

- contributes to the total volume in the same way that the eleventh customer’s loan amount

- does. However the bonus only affects the pomts and fees limitation for one of these
.oustomers : . .



The new Regulation Z rules rest:r:icting loan originator compensation prohibit payments to
loan originators that are based on the loan’s interest rate or terms. Creditors are allowed
. to pay loan originators. compensatlon based on a fixed percentage of the loan amount.

-+ FSB feels that the proposed regula‘non should be. consistent with these provisions. If the

.3 * bonus comphes with the loan originator. compensanon ruies we feel that it should not be. . :
: 1ncluded mthe deﬁmtlon of* pomts and fees.”

'- Lumts on Pomts and Fees

Tho Board proposes two alternatlves for the limits on pomts and fees for quahﬁed
_mortgages. The Board seeks comment on these two alternatives, FSB believes that the _

- limits outlined in Alternative Two are too complex and would unduly increase our

. re gulatory comphance burden. We need simple; ‘bright-line rules. The limits are already

- difficult to understand because the creditor determines the tier that the loan falls into - R
. based on the face amount of the loan; but. applies the allowable pomts and fees peroentage. o
. to the “total loan amount Wluch is often a dlfferent Value =

Our staﬁ now finds it exceedlngly dlfﬁcult to understand and retain all of the rules

regulating consumer mortgage lending. Although the limits in Alternative One may .

create some anomalies, these stralghtforward limits would at least be easier to understand
- and. explaln FSB believes that snnphfylng the lnmtatlons would enhance. 1ender RN

L comphanoe w1th thls requlrement

) -;.__Agaln thank you for the opportumty to oomment on the proposed reg‘ulations
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